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Executive summary

lis studyisacompehensiganalysisf emplgyerbehaviom repesentatiorlectionsupevisedy theNationalLabor
RelationdBoad (NLRB).!e datafor this studyoriginatefrom athoroughreviav of primary NLRB documentsor a
randomsamplef 1,004NLRB cetibcatiorelectionshattook placebetweenlanuay 1, 1999andDecembeBl, 2003
and from an in-depth survey of 562 campaigns conducted

with that samesample Employer behaviordata from

prior studiesconductedover the last 20 yearsare used TABLE ©F CONTENTSE

for purposesfcomparisone repesentatienessfthe
samplecombinedwith the high responseate for both

Executive summary

Methodolo gy and data

the suvey(56%)andNLRB unfairlaborpractic ULP) Unfair labor practice documents 6
chargelocument$98%)ensuethatthe Pndingsprovide The decline of organizing under the NLRB............cc...occun. 8
uniqueandhighlycredibleinformation.In combination, Threats, interrogation, promises, surveillance, and
the results provide a detailed and well-documented retaliation for union activit y g
portrait of the legalandillegaltacticsusedby emplaers Changes in frequency and intensity of
. . . R employer tactics over time 14
in NLRB repreentationd dections and of the ine" ec- pioy

. . Unfair labor practice 'ndings 15
tivenes®f currentlaborlawpolicyto protectandenforce o - o

The timing of emplo yer anti-union activit y ... 20

workers rights in the electioropess.
Highlightsof the studyregading emplgertactican
repesentational elections include:

t *OUF/ - 3# AVDJPOEOFITIOXI! D JUIT TBHEEE
practice for workers to be subjected to threats inter
rogation harassmensuweillanceandretaliatiorfor
union activity Accoding to our updatedbndings,
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emplgersthreatenetb closgheplantin 57%of electionsjischargedioikersn 34%,andthreatenetb cutwages
andbenebtin 47% of electionsWorkerswere forcedto attendanti-unionone-on-oneessionsith a supevisor
at leastweeklyin two-thirds of electionsln 63% of electionemplgersusedsupevisorone-on-oneneetingso
interrogate workers about who they or other workers supported, and in 54% used such sessonsto thresten workers.

t *ODPNCJOBVBWES Of-1mOEJPWBMBEW Q@VP QQP TIBILGWFOUIWFEIJEFF® D F
electionsn whichemplgersusedl0 or more tacticamore thandoubledcompaedto the threeearlielperiodsve
studiedandthe natue of campaignsaschangedothatthefocuss on more coeciveandpunitivetacticadesigned
to intensely monitor and punish union activity

t . BORGIFTENBDIBMIFEGCEMFNFEONQMBOUJ DB NRBIIBGIMB A UV ESIFBEF
last20 years.Althoughtheuseof managememnsultantgaptiveaudienceneetingsandsupevisorone-on-ones
hasremainedairly constantthete hasbeenanincreasén more coecive andretaliatoy tactics(@tick®)suchas
plantclosinghreatsandactuablantclosingsdischargesarassmemtndotherdiscipline suneillanceandaltera
tion of benebtand conditions At the sameime, emplgersare lesdikely to 0"er @arptsQaswe seea gradual
deceasén tacticssuchasgrantingof unscheduledaisespositive personnethangegromisef improvement,
bribes and special das, social emts, and empjee inolvement pograms.

t 60JPOMFEGCBB®FEBMUBSBHFTPGIFWEABNBGME PGIF~3#FMFDIWBNQWA F
arvey and NLRB documents both show that the most aggressive employer anti-union behaviorN that is the highest
pecentagef allegationsNwre threats dischargednterrogation sunveillanceand wagesind beneptsiteed for
union activity

t hFDIBSBDRRSD T R SBIWIA DUPMM VN COBEEDB GBNU I RVCMIDDBRNQBBEOT
whichdescrib@natmosphe&whee workersorganie relatiely freefrom the kind of coecion, intimidation,and
SBBJPOU BJTP EPN JIBFTIOU FQRVBF TIPS . PTUPGU F TWBFT IO PVSQ/OND TIPS TBN QW | B DBE D A
certibcation asthe primary meansthrough which workersare organizing, where the employer isrequired to recognize
the union if the majority of wkers sign cds authorizing the union temesent them.

Highlights of the studggading NLRB ULP charges include:

t SXFOUFRQEFPB8MMDIBSBEHEFHE PSIPFP GFSDABEHF TBREDV DI BRIFFIPODUIWJIU Z
interrogation,andsuwneillanceNvere bledbefoe the petition for an electionwaspled,and 16% were Pledmore
than 30 daysbefoe the electionpetitionwasbled.!lese dataconbrmthatemplger campaigningncludingthe
emplger free speechguision, does not depend on a petition to kick into e"ect.

t Forty-be percentof ULP chargesesultedn a QvinOfor the union: eitherthe emplaer settlecthe chargesr the
NLRB or the cous issued a farable decision.

t hl]9Z FEMDFOB-1DIBSHEFWMUBTTVBGBDPNQMBUIFWB# 5XFO U ZQMEEYBH
withdrawnby theunionprior to thecomplainteingissuedand23%arefoundto hawe no merit. listunderathird
of allchargeareresoledin wholeor in pat atthesettlementeelwith 14%settlingbefoethecomplainisissued,
with 18% settlingafterthe complaintbut befoe the Administratie LawJudge(ALJ) hearingorocesss complete.
hFDPOWPROBFUUMFWBOINHAWES LBEF U U MG N EPREFBERU F S N BEE BV PLOFM Z
include einstatement than those settled after the complaint.
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t SNQEFFRUFOBQQWBMHEFDJTQRS D V(MB MBH H BREREMHESFSPSFDFOMEDUJPOT
lis meanghatin the mostegegiousasethe emplgeris ableto ensue that the cases delagdby threeto bwe
yearsandin all the case# our sampldhe worstpenaltyan emplger hadto paywasbackpay averaginga few
thousand dollars per emyde.

t 0 VSHCECHB2E FWAVTSTFED TVHHTUU BMQOPOTES-nMCH6 - 1 TIOEXFSU BOI BAY FRAPOTESU $FNBD
reaons Hling chargeswhere the dection islikdy to bewon could dday the dection for monthsif not years workers
fear retdiaion for Pling charges epedidly wherethedection islikdy to belog; and theweek remedies lengthy ddays
and thenumerousrulingswhere ALJrecommendationsfor rengdatement, sscond dections and bargaining ordershave
then been overturned, ddayed, or never enforced, have diminished trug that the sysem will produce aremedy.

In 2007 there were only 1,510repesentatiorelectionsand only 58,376woikersgainedrepesentatiorthroughthe

NLRB. Evenfor thosewhodowin theelection52% are still withoutacontractayeardater and37%are still withouta
contractwo yearsafteranelectionYetreseathersuchasFreemar(2007)are shaving that workerswantunionsnow

N PFRJIBEOBOZU IB SN | M BUIKHE F D BEVF®E O EJIOHHIWUABUBTQJSBERBFIFOUB3IJIP O
beingthwated by a coecive andpunitive climatefor organizinghat goesunrestrainedlueto afundamentall3aved
regulatoy regimehatneitherprotectdheirrightsnor providesanydisincentiesfor emplgersto continuedisiegading
UIMBXPEW N B CPAJ | FN QV® B DWIHDEB BV OBRJQMPH-FEB/UNP FREE & BMBHWBMFTT
seriousaborlawreformwith realpenaltiess enactedonly afractionof the wolkerswho seekepesentationinderthe
NationalLaborRelationgct will besuccessfufrecentrendsontinuethentherwill nolongerbeafunctioninglegal
mechanism to e"ectly potect the right of prate-sector wkers to organizand collectdly bargain.
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In anation where union dendty sandsat 12.4%, it is
easy to forget that the mgjority of U.S. workers want
unions. In fact, more workers would choose to be
unionized if given the opportunity than at any timein
thelagt 30 years. Accordingto Richard Freeman (2007)
the percent of the non-managerial workforce who say
they would vote for aunion hasbeen seadily increasng
from 30% in the early 1980s to dmog 40% in the
mid-1990s, reaching 53% in 2005. Based on his esti-
mates, if al workerswho wanted aunion were actualy
given the opportunity they dedred, then as of 2005
union dengty would have been as high as 58% (BLS
2007; Freeman 2007). Yet, in 2009, the overwheming
magjority of workers who want unions do not have
UM 51 FNBPSIZ BUP CAVRFTU BU EVFUP AN QWZFS
oppostion, they would be taking a great risk if they
were to organize (Hart 2007). For these workers, the
right to organize and bargain collectivelyN free from
coercion, intimidation, and retaiationN is at best a
promise indefinitely deferred.

Snce the rise of the union-awidanceindusty in
the 1970s(Snith 2003),we hawe witnessea signibcant
increasdn the intensityand aggessignesith which
private-sctor employers have opposad organizing €' orts
in ther brms As companies have globalized and re-
dructured, corporateanti-unionstrategiebawe become
moresophigicated, through resortingto implied or rea
thresats of ownershipchangeputsoucing,or contacting
out in repponseto nearly every organizing campaign(Bron-
fenbenner 1994; 2000; Compa 2004; Logan 2006).

I ecombination of deregulation, invesor-centered
trade and invement policies, and an underfunded
and dissmpowered Nationa Labor Relations Board
(NLRB) appearsto have emboldened employersto act
with increasng disregard for the National Labor Rela
tions Act (NLRA). Long-time Qinion freeOcompanies
™D Br8 BV B3J$ PN P3J " NFSDB BCE $ JOBT
have been able to accelerate their anti-union efforts
on multiple fronts because of the dysfunction and
ineffectiveness of our labor law regime (Ruckeshaus
2007; Compa 2004). Aslabor higorian Nelson Lich-
WOIURO FYQBIOT CRXHO BCOE
2003 unions filed 288 unfair labor practices againg
8 BM B3UBWACF
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I ex included forty-one charges claiming
improper brings,forty-four instancesn which
8BMBISU IFsBU FONF@&VIPT® | FEPJOFE
a union, bfty-nine chargesnvolving improper
suneillance, and another pfty-nine #isgethat

8 BMBISIM M RIHOBRHEAI BEET TP DUB UF T

determinetheir views on sensitie labor related
issuesin all, ninety-four of thesecomplaints
wereweightyenougho generataformalNLRB
complaint against the corporation.

What distinguisheghe current organizingclimatefrom
previousdecadesf emplger oppositionto unions?e
primary di"erenceis that the mostintenseand agges
sive anti-unioncampaigrstrategiesghe kind previously

GPVPEMENQ@VISMIB8B MBSBESOMPOHFS

F- IBAE G&SB TRDJDPFSF PGS IRF BOW VQPO R\
QRZAS *OFYBNJ O J/IO 8i# E P D V N RREU TVIBIFE
doznsof emplgerssimilarto EathgrainsNcompanies
with a higory of maintaining agable collective bargaining
rdationship with the mgority of their workforoaN making
adramaticshiftin how theyrespondo unionorganiaig
€' orts When faced with an organizing campagn in its
London,Kentuckyplantin the summerof 2000, Eath-
grainsunleashea relentlessampaigrof threats,nter-
rogations, suwneillance, harassmentand intimidation
againsthe union.? 51 F O B3+T B-BIOU&B3J HBIOT
included videotapingworkersasthey spoketo union
repesentatiesmaintainingandshavingto workersalist
thatsupposedigevealechow otherworkerswvere goingto
vote; interrogatingwoikersaboutwhetherthey or their
co-workers aupported a union; threstening to bre workers
for union activity; managers forcibly removing union
literatuefromthehandwof emplyeeswhiletheywere on
bresk; threatening to diminate entire shifts take away
retirementplans,or gain-sharingpenebtsf the union
won in the plant; tdling the workers the union would go
on strikeassoonasthe electiorwaswon; andpromising
improvementsin benebtsand a committeeto resole
grie\ances if the union lost (Ahearn 2000).

le corporateanti-unionstrategyisedn the Eath-
graincampaigmadanenormougmphasisninterroga
tion, suneillanceharassmenthreatsandfear Whereas
thesaggessigtactichawnormallybeerassociatedlith
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POMINP FYRNSFBAZU J VWGINBTIFY BN @ @
Eathgrainsandsimilaremplgersdemonstratthattrend
ischanging.! exetrendsshow usthat in today®organizing
climate,e\ven emplgerswith no prior histoly of waging
XBS B-ROIUVQPOT BS BCCS BIoHY S/OQICH FAS IRAV
aggressig anti-union campaigns witlegt success.

I echanging behavior by companiessuch asEarth-
grains raises saveral key quesions critical to the labor
policy debate currently before Congress. Hasthenature
and intendty of employer opposdtion changed over the
lagt decade?Hasthe NLRB or the court sysem changed
their interpretation or enforcement of the law in ways
that might account for these changes in employer be-
havior? How does labor law need to be reformed in
order to restore the promise embodied in Section 7 of
the NLRA that workers have the right to organize and
bargain bra agreements?

Forthepast20yeargheprimaly focusof myresearh
agenddnasbeento ansver just thesekinds of questions

Bl Eléctionsampl®©)Usingin-depth suveyswith the lead

organier conductedoy mail, phone,or email,personal
interviews, documentar evidenceand electonic data
basesye compileddetaileddataon electiorbackgound,
organizingenvionment,bargainingunit demographics,
companyandunion characteristiandtacticsandelee
tion and Prst contract outcomes.

We believe that the methods we used have been
proven to be the mog effective means for collecting
data on employer behavior in organizing campaigns

TH" QQFCEYY  *UXPWWE CF (8-GO JGID PN8STCPVE
interview workersin the aftermath of each organizing
campaigrandbndout how the emplger campign had
d' ected their vote. However, asindicated by the paucity
of thiskind of ressarch on any scale, there are sgnib-

BOUC B S YB-SO EVDWEHD IBB.SP TR/ JBY T
that the same climate of fear and intimidation that sur-
rounds the certification eection would influence how
workers would respond to any survey. Workers would

UIBVHTFSBENQJ SIDBERKYIN J O U M Fear that the employer would figure out how they were

of emplger behavioand NLRB practiceand policy in
determining\NLRB electioncetibcationof electionout-
DPNBPNCIJQREBTTEBNSBLNTUIP O WY
tant nationaldataon legalandillegalemplger behavior
during union electioncampaignsver time, contolling
for electiorenvionment,companycharacteristicanion
tacticsandbargainingunit demographicslis  repot is
the productof my mostrecentstudy which setout both
UFR QEBIUFB S MBIEBSOEY Q BPQBIZEPJB
GVEFMEPMO GPSNBUWRWOFI Y GS\U I F
NLRB for all unfairlaborpracticedocumentselatingto
the election sample.

Methodology and data

hJTT UVEYZB N FONFXME F I BW OP3# FM R
tionsin the privatesectoaswell asthe proces$or bling
chargesf unfairlaborpracticeo protectworker€¥ights
to organie freefrom coecion, intimidation, andretalia
tion from emplgers! It is basedn arandomsampleof
1,004NLRB campaigntakenfromthefull populationof
all cetibcation electioria unitswith 50 ormoreeligible
votersbetweendanuay 1, 1999andDecembeBl, 2003
(BNA Plus2000;2002;2004)? (Herafterthispapemill
referto this broadsetof 1,004 electionsasthe ONLRB
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answering the survey, just asthey seemed ableto deter-
mine which way workersintend to vote in electionslt
XPWE CGF PMENAZ E] D/NUP HRIO BXBVEVIPS TVD
researh from anyuniversityhumansubjectinstitutiona
review board because of therisksto theworker. e second

QBRCMIBNBURESHEWB UIMWMP ElGMODEJOH

G PIST BBFS(P S H B OJFXYEMNSF KX D VOAWWI P
conducta studythat would be repesentativ of a broad

Henoughcross-sectioof workersfrom di"erent kinds of
- industriesynionsandemplgercampaignaould require

BOPYEN AV NB3-H-TBN QW BCE BWZ MAC PJSO U FFO Wi X1V
processwith the probability of a very smallreturnrate.
S0 ingead, mog ressarch involvesindividua voter gudies
that poll unorganized workers about how they think

- [Bmployers wouldeact to an organizing attempt.

Somecriticshae raisedjuestionssto thereliability
of union organiersasa datasouce.lis questionsan
sweredby theconsistenayf our bndingovertimeandby
the factthat the organier Pndingshave beenconbrmed
repeatedlypy NLRB decisionsand transcriptsprimary
campaign documents bra contracts and nengpgper reports.
Also,it issimplynot possibl¢o useemplyersasanalter
natesouce.Aswe hawedemonstrateith previousstudies,
the oveiwhelmingmajority of emplgersare engagingn

' PAGE 5



at leastoneor more illegalbehaviorgat minimum 75%
of theemplgersin the currentsamplarr allegedo hawe
committedat leastoneillegalaction).Not only would it
COFYBNQPTUPMEFNNQMRIP P N Q MV
veysin whichthey honestlyrepoted on illegalactivity
but thatkind of questiorwouldnot bepermittedby uni-
versityinstitutionalreviev boads sinceit might put the
TVCKEBOUPI FBBMORN@ BT WES T BB
hasshavn that suveyingleadorganizrs,combinedwith
collecting supporting documentary evidence (such as
emplger and companycampaigriiteratue, nevspagr
articles, campaignvideos,unfair labor practicedocu
ments,andon-lineinformationaboutcompanystrategy
ownershipandpPnanciatonditions)s areliablemethod
for answeringtheseguestionsWe decidedhowe\er, that
wewouldimposeanewenhigherstandad ontheresearh

cetibcationelectionsn units of 50 or more votersthat
took place in 1999-2003 (BNAuUR 2003; 2004).

v Unfair labor practice documents
We collected unfair labor practice documents from
the NLRB for two purposes. Fire, we wanted to know
whether the same trends we were bnding in the mogt

Segregiousbehavior in the organizer surveyswould ref3ect
the mog common alegationsfound in the ULP charges
Pled and uphdd in whole or in part in settlements and
NLRB dispostions Second, we wanted to document
NLRB practice and function in processng ULP charges
in the current organizing climate, and the implications
that their current methods and practices have for labor
law reform.

OVSPB® I DD KXIBIU B P MWIRED/AMM- D

EBUBTURFRBEOEIRROF UON'FFRYVBPUrum of ULP documentselatingto eachelectionin our

the NLRB basen whateer suveyswere returnedand
acceptingvhateer documentsve receied, we madeit
a priority to getall awailableunfair labor practicedocu
mentgor evely casén our samplevhetheor notasuwvey
wasreturnedlis thenwouldbethe brstcompehensie
E B UBEBBE W J O UBDMSCEYS B CPWIIFFF3 # J G
processingLP chargesall the wayfrom chargesheets
through court decisons Equdly important, for those
caxes whee we had both suwvey dataand unfair labor
practicedata,we would be ableto analye the relation

TBNG@GRER | JXIFm SHOU BEBBABNU | ~ 3 #
$BTHBUJYSBWA4I OHBNE4 U BBSQMEBST-F
dom of Information Request for &l legal documents
relating to unfair labor practicedied to the elections
in our samplele requestspecibcallincludedcharge
sheetslettersof withdrawal,no merit determinations,
settlemeniageementscomplaints Administratie Law
Judgedecisiond\LRB decisions;outt decisionsandall
otherrelateddocumentgor the electionsn our sample.
For thosecaseshat had beenclosedbecausenore than

shipsbetweenemplgerbehavigrelectioroutcomesand

the processingf ULP chargesand the implication of

theseelationships for the labor laafarm debate.
rveyswere completedor 562 of the 1,004casem

TIHBBBBTKFERVFBEOEDFENBIBSHF
sheetanda letterfrom the NLRB outlining the disposi

tion ofthecasé.0 O DIFWBZIBE FBOJV SXFBE T P
TFBBNFOBFEFRVBTRIOD MBMEAFEBTFT

thesamplefor aresponsmteof 56% (Tablel). Werefer
to thesedataasour Guwvey dat®andthe full sampleof
1,004caseasthe ONLRBelectiorsamplé&Furthermoe,
we were ableto collectcorporateownershipstructure
informationNsuchas paent companynameand base
countiry; non-piobtor for-probtstatuswhethetthecom
panyis publiclyor privatelyheld;countriesor regionof
sitespperationssupplierand customersyhetherother
units or sitesare unionizdNfor all of the casesand at
leaspattial Pnanciainformationfor 75% of thosen our
sampleWe alsoran summay statisticacossseeralkey
variablessuchasunion andindusts, to ensue that the

samplevasrepesentativof the populationof all NLRB

EPI BRIEFING PAPER #235 ' MAY 20, 2009

in our survey samplewhee organiersrepoted a ULP
chargénadbeerbledbutthe ULP did not shav upin the
$" 54 BBEBIF R FSCAB/TFREBD BBH-DUFIPNQ B O Z
name or a data-entry error in the database. We have
gottenresponsdsome\ery regionoftheNLRB, covering
PBVESIHOO'BBVMRVFBNGMUE PGIF

amendedaguest im the surey samplé.

( MWOU FFUFOUPGU F6 - 1 EPD/N FOT STRWE
it might seem that they, rather than organizer survey
responses should be usad asthe sole or preferred messue
of illegal emplger behaviar Howeer, as previousre-
seach hasshavn (Bronfenbennerl997b;2000;Compa
2004)while unfair labor practiceprosecutionsan help
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Summary data from NLRB eletion survey and
unfair lab or practice data collection
All years 1999 2000 2001 2002 2003
Number of eledions in total sample 1,004 248 218 198 174 165
Rrcent of btal sample 100% 25% 22% 20% 17% 17%
Rrcent win ate in sample 45 41 45 43 47 48
Survey data
Rercent suveys eturned 56% 50% 49% 64% 55% 67%
Percent by mail 39 48 39 43 33 32
Percent by phone 26 27 23 21 26 32
Percent by Web 33 22 38 34 38 33
Percent by fax 2 2 1 2 3 3
Brcent win ate for eturns 47 47 49 44 53 45
ULP daa B full sample
Rrcent of sample with ULP ches 40% 32% 44% 40% 43% 42%
‘btal espnse ate fom FOIA
(for all el¢ions with ULP chges) 98 100 98 96 96 96
Rreent full deuments eceived 57 23 41 65 84 78
Rrcent patial documents eceived 21 34 33 13 1 13
Rrecent ULP chges onlrmed but
deuments eported destoyed 14 39 12 7 0 0
Rreent still avaiting NLRBesppnse 5 5 10 9 4 4
Rrcent no ewrds found 3 0 4 6 1 4
ULP dda B sample with suvey responses
Rrcent of sample with ULP cbas 39% 28% 41% 38% 47% 27%
‘Btal respnse ate fom FOIA
(for all el¢ions with ULP chges) 98 100 99 96 97 96
Rreent full deuments eceived 58 19 41 65 85 76
Rrcent patial documents eceived 21 38 33 17 7 15
Rrcent ULP chges onlrmed but
deuments eported destoyed 1 36 12 6 0 0
Rreent still avaiting NLRBespnse 7 6 10 6 7 4
Rrcent no ewrds found 4 0 4 6 2 6
SOURCE: Bonfenbrenner®survey of NLRBelections 1999-2003; Bronfenbrenner@analysis of NLRB ULP documents, 1999-2003 NLRB election sample.

capturethe nature and intendty of employer oppostion
to union activity, and whilemonitoring ULPsover time
canhelptrack changingpatterngn emplger betavior,
ULPs are inadequate for measuring the totality of em-
ployer behavior.

EPI BRIEFING PAPER #235 ' MAY 20, 2009

Frst, unionsare hesitantto blechargesvhenther
is a high probabilitythat they are goingto win the elee
tion becaus¢éhe emplger canusethe ULP chargeso
indepPnitelyelayor blocktheelectionEvenin thecasef
dischargesfor union activity (one of the most egregious
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ULPs), unions often wait until after the election (as
NMCHBT UIT XU DU FTY NPQU "MCHQSPE WP TH
if they are able to negotiate reingatement before Pling
BD B3+ ( WOU FNCHUN FU BUUWAFT WP \LHBFF B
ULP case to concluson, and the relaively weak relief
available even for employees who ultimately win their
cases, the gatutory scheme does not provide srong in-
centives for workers to pursue such charges As Lance

$PNGB FYQRIoT

In practicemanydiscriminatoy dischargeases
are settledwith a smallback-paypaymentand
worker€ageementnot to return to the work-
place At amodestostandwith whateer minor
embarrassmenbmeswith postinga notice,the
employer isrid of themog activeunion supporters,
and the organizing campaign is stymied.

Alternatiely in casesvhee the union lost the election
badly organiersrepoted to usthat they had consider
B CEJF D VWWRLUZAY PIGFHE P P NGAX 8EB OWEF T
becaustheywereafraidof retributionfromtheemplger
Furthermoe, workersare keenlyawae that evenin cases
with egregiousemployer violaions themog likdy penalty
isapostinganda smallamountof backpay whichcould
take more than two years from filing the charge to a

@OBAMPBEEFDJITUIPOMMBSBEBFCRI) WHE

2008;Compa2004).'er efoe, the incentive to pursue
such cases is limited.

And finaly many union ULP victories are not
captured in NLRB or court determinationsbut rather in
informalsettlementthat occurafterchargeare bledbut
befoe the merit determinatior{the issuancef a formal
complaintby the NLRB&generakounselakesplace,
or afterthe electionaspatt of the bPrstcontractprocess.
lus, with lesghanhalfof allillegalemplger violations
captuedby ULPs,theyarebestusedn combinatiorwith
other measures to assess the totality of the changing
nature of emplger opposition.

The decline of organizing under
the NLRB

In 1970,276,353workersorganiedthroughNLRB elee
tions.ler eweratotal of 7,733electionshatyear!e
win ratewasb5%, and 49% of the eligiblevoterseven-

WBW HBIOFE VQAPO FXE-TFOBUPO 0 VUEF PGIRVEF S B M

thousandailwayandairlinesemplyeesvhowouldhawe

U 01@ahied that yearunderthe RailwayLabor Act, and

constuction and entetainmentindusty workerswho
have rardly organized through the traditionad NLRB
procesdue to the shot-term natuie of their emplg-
ment maikets,those276,353workersrepiesentealose
to the totality of the private-sectoworkforceorganizing
thatyear(Pavy1994).le 1970salsosawthe beginning

TABLE 2

NLRB epresentation elections, 1999-2007

Number of Percent Number of Number in Percent of voters
Year elections win rate eligible voters elections won in elections won
1999 3,108 52% 243,720 106,699 44%
2000 2,826 53 212,680 93,346 44
2001 2,361 54 193,321 68,718 36
2002 2,724 59 189,863 72,908 40
2003 2,351 58 150,047 77,427 52
2004 2,363 59 166,525 84,838 51
2005 2,137 61 125,305 64,502 52
2006 1,657 61 112,598 59,841 53
2007 1,510 61 101,709 58,376 57

SOURCE: BNA Ris 2003; 2008.
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of the bra big wave of organizing in the public sctor.
"MPWH UFRFBFCPP DBVEDPETPGUFUWBVOMNC F
of public-sectowoikersorganiedin the 1970swe can
assume that a leas 50,000 to 100,000 new public-
sector workers were added each year. Sill, the mgjority
of workerswhoorganiedinto unionsdid sothroughthe
NLRB (Bronfenbenner andutavich 1995).

By 1987, when | conducted my brg gudy of employer
behavior, unions won only 1,610 dections out of 3,314
(49%), and the number of workers orgenized under the
NLRB had plummeted to 81,453 (Pavy 1994).! eNLRB
asameansto organize wasdreedy in grave danger.

5XFOZ Z-3BFSD UFOMWN GFSRXPRFIGRXM
obtainingunionrepesentatiothroughall possiblenech
anismsaweragedsoma&hee between 600,000-800,000
workersayear® At leas#t00,000are publicsectar7,000-
25,000are underthe RailwayLabor Act dependingpn

UIFBBOEI B TBIS] @ | B SBIWIH D B\PE& F-Y
plainedin Table2, adiminishingportion, now lesghan
20%, of new workersorganiedin the privatesectorare
usingthemeangstablishefor themby lawto organieN
the National Labor Rations At.

In 2007 ,out of 101,709workersvhovotedin NLRB
dections only 58,376 workers wound up with union
representationFor yearsfewer and fewer wolkershawe
triedto usethe NLRA, andfewer hawe beensuccessftfl.
I a isnot to say tha hundredsof thousandsof workers if
not millions, arenot tryingto organizeunder theNLRB.
5P UF DPOY NBX CGRFHD UF / - 3# @BOFIT QWU
eventudly give up dong the way because the oddsare 0
dacked againg them. Based on these bndings and those
discussed above, we conclude that the certibcation €ec-

WPO (B8°OHIT BT FIUBCMIT FE Z U F5B®)) B3WAZ " DUBCE
asit hasbeen enforced by the NLRB and the courts, has
failed to function asthelegidation wasorigindly intended.
As mentionedearlier opinion polling hasconsgently
shown that the mgjority of private-sector workers want
unions, but they do not see a safe and viable means to
get repreentation (Freeman 2007; Hart 2005). Without
reform,theNLRA nolongerseresasaviablemecharsm
ESXPIFS WP PORDOVAPOS @& TFOBJPO 0 VSCEICHT

AQBOXI ZUW I Jr' P
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Threats, interrogation, promises,

Ssurveillance, and retaliation for

union activity
OWS® IMBINXPFDBHF®TF BA S B F\RBINW
tion in emplager tacticsduring NLRB cetibcationelee
tion campaigndn the 1970sand1980s emplgerstook
the initiative, hiring consultantsand pulling together
manyof the basicelement®f the anti-union Gool-kitO
that still makeup the core of mostemplyer€strategies
UPESR/A IFOBDIBWW D PENBIJDPE TUOWSU
time theyhawe changedh both sophisticatioandintert
sity asemplgersadaptedo changingeconomicrade,
andinvestmentlimatesiswell aschanges thepolitical
and regulatoy envionment.Smilarly, asunions made
strategicesponse® thesesamechangessmplgersre-
sponded in kind with meinitiatives to counter them.

Table3 providessummay statisticen thefull range
of employer behavior data we collected in the NLRB
NVI¥FZhFTmOE JDBEHRWUYSEB ERJOEY UPG U
emplger oppositionto organizingvhile alsosuggestig
how emplgerscontinuouslycapitaliz on the changing
envionment and useit tother advantage Wehavegrouped
thesetacticsinto thefollowing categories threats interroga
tion, andsuneillancefear coecion,andviolenceretalia
tion and harassment; promisss bribes and improvements
dection interference and public campaigns

In combination, these numbers reved a chilling
pattern.Frst, theyshav that the ovetwhelmingmajority
of emplaersNeitherunderthe directionof an outside
managemertonsultanbr their own in-housecounselN
ar running aggessig campaign®f threats,interroga
tion, suneillance harassmentoecion, and retaliation.
Second,thesetactics,both individuallyand in tandem,
arepat of ahighlysophisticatedaefullycraftecstrategy
that has withstood the test of time.

Underthe freespeeciprovisionsof the NLRA, em
ployershawecontol ofthecommunicatioprocessandas
TIRQGBCMFQ P EBZH B OLJJJIOUHS BLEB L F
full adantageof that oppotunity to communicatevith
theiremplgeeshroughasteadgtreamof letters|ealets,
emails,digital electonic media,individual one-on-one
meetingswith supervisors and mandatory captive-audience
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Employer tactics in NLRB eletions, 1999-2003
Bection win r ate when employer tactic:
Percent or mean
of elections used not used
Emplger mouned a ampaign against the union 96% 48% 72%
Hired managementansultant 75% 43% 52%
Employer use of thieats, interrogation, and surveillance
Held aptive audiene meetings 89% 47% 73%
Number of meetings 104 - -
More than 5 meetings 53% 47% 48%
Mailed anti-union letrs 70% 46% 59%
Number of letters 6.5 - -
More than 5 letters 28% 49% 45%
Distributed anti-union legets 74% 46% 59%
Number of leaflets 16.2 - -
More than 5 leaflets 61% 46% 51%
Used E-mailoenmunications 7% 49% 53%
Used anti-union D\Alvideos/Ingérnet 41% 39% 57%
Held suprvisor oneon-ones 77% 48% 56%
One-on-ones at least weekly 66% 48% 54%
Used them to interrogate workers 63% 49% 51%
Used them to threaten workers 54% 49% 50%
Used apg type of suveillane 14% 58% 48%
Used eldconic suveillane 1% 57% 49%
Attempted b inlltrate oganizing ommittee 28% 44% 51%
Interrogated workers atout union agvity 64% 49% 52%
Threatened cuts indnelts or vages 47% 51% 48%
Threats of plant closing 57% 45% 53%
Actually closed plant after the election 15% 56% 44%
Threatened b !le for bankuptcy 3% 63% 49%
Filed for bankruptcy 0% 50% 50%
Threatened o report workers o INS 7% 34% 51%
Actually referred workers to INS 1% 17% 50%
Made random document checks 3% 56% 49%
Fear, mercion, and violence
Emplger used eants of 9/11 or national secyrit 2% 57% 50%
Used gards, put up secusitfencing or amems 14% 50% 50%
Brought police inb the vorkplace 21% 46% 51%
Police aresed workers on sé 0% 0% 50%
Emploer instigaed violene and blamed union 7% 45% 50%
Retaliation and harassmert
Dischaged union ativists 34% 49% 50%
Number discharged 2.6 - -
Workers not reinstated before election 29% 47% 72%
cont.on page 11
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TABLE 3 (CONT.)

Employer tactics in NLRB eletions, 1999-2003
Election win r ate when employer tactic:
Percent or mean
of elections used not used

Other hamssment and discipline of uniortigists 41% 55% 49%
Transfered po-union adivists out of the unit 5% 64% 49%
Laid o# bagaining unit memers 5% 50% 50%

Number laid off 326 - -
Contracted out bagaining unit vork 3% 71% 49%

Number of jobs contracted out 34.0 - -
Alteration in kenelts or vorking @nditions 22% 49% 53%
Promises bribes, and improvements
Granted unschedulecises 18% 49% 50%
Made msitive personnel changes 27% 47% 51%
Made pomises of immvement 46% 44% 54%
Used bribs and sgcial &vors 22% 47% 51%
Held ompary seial eents 16% 50% 50%
Established empjee irvolvement pogram 15% 39% 50%
Upgraded health & gaty onditions 7% 43% 50%
Promoted pp-union adivists 1% 57% 49%
Eledion interference
Solicitation/distribution rules 10% 43% 50%
Emplger used NLRI&e font goup 1% 54% 49%
Assised anti-union ommittee 30% 41% 53%
Public campaign
Ran media ampaign 12% 43% 51%

Use free mass media 8% 35% 51%

Purchased time on paid media 3% 41% 50%
Involved ®mmunity leaders/pliticians 6% 46% 50%
Other tactics
Distributed pay stubs with dues detkat 23% 42% 52%
Distributed union pomise oupon books 22% 44% 51%
Held a$es relating b union dues 3% 32% 50%
Hled ULP chges against the union 3% 80% 49%
Fled eletion ohedions 8% 91% 46%
Intensity of employer campaign
Number of tatics used 10.9 - -
No tadics used 6% 72% 48%
Weak @ampaign (1-4 tais) 10% 65% 35%
Moderate @ampaign (5-9 tatics) 30% 40% 52%
Aggressie @ampaign (10 or mertadics) 54% 45% 55%

SOURCE: Bonfenbrenne® suvey of NLRB eléons, 1999-2003.
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meetingsvith top managemermturingwork time.Nearly
90% of emplgersusecaptivaudienceneetingsholding
on awragel0.4 meetingsa year Seenty-sesn peccent
hold supevisol one-on-onegndtwo-thirdshold them
at least eekly thoughout the campaign.

But thisisnothing new. For yearsthese tacticshave
been the primary means through which companies
make their case againg unions (Bronfenbrenner 2000;
2004). What gands out about these data iswhat they
tell usabout how thetacticsarebeingused. ! esedata
provideadditiond indght intothecritical roleplayed by
Upervisor one-on-ones as the primary means through
which employers ddliver threats and engage in interro-
HBJPO " TT PXOJO5BO¥ RN QRZAS VIF MFSAIIPS
one-on-ones to threaten workers for union activity in
a least 54% of campaigns and to interrogate workers
about their union activity and that of coworkersin at
least 63% of campaigns. In addition to interrogation,
14% of employersuse surveillance, primarily eectronic
(11%), and 28% of employers attempt to inPltrate the
organizing committee in order to learn more about
union supportersand activity.

5BCMFIRTUIBUFUFBUBDNBOZPS
Hfty-seen percent of emplgers make plant closing
threatsand47%threaterwageor benebtuts.In 7% of
all campaignsNbuB0% of campaignsvith a majority
of undocumentedvorkersand 41% with a majority of
recenimmigrantsNemplgersmakethreatof referrato
Immigration @istoms andiorcement (ICE).

We alsoconbrmechew tacticsinvolving fear coe-
cion, and violencethat organizingdirectorssayare in-
creesngy common. ! ey indude duch attions as bringing
in security guards, putting up fencing, and putting
in security cameras (14%), bringing in police to wak
through the plant (21%), or indigating violence and
trying to put the blame on the union (7%). However,
despite the subgtantial number of police wakthroughs,
none of the cases in our survey sample included any
arress, which makes the use of the police appear to be
merely one more coercive drategy rather than ref3ecting
any legitimate security concern.

In combination, these more aggressve coercive
actiondN threets of plant dosure, referds to ICE, benebt
cuts policewalk-thioughsturningtheworkplacento an
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armedcampNsendacleamessage workersthosevho
choose to move forward with the union do soat great
personatisk. Employerssendan e\en stongermessage

whenthey follow through on their threatswith direct

retdiaion and harassment for union activity, such as
when they actudly refer workersto ICE (7% of dl units
with undocumented workers); dischargeworkersfor union
activity(34%);issuesuspensiongyrittenwarnngs, close
upervison, and verbd abuse (41%); dter benebts or
working conditions (22%); order layo" s (5%); contract
out (3%); and trander workers (5%). It is a message
heard well beyond the workplaces where the organizing
campaigns take place, discouraging not only the voters
in that particular campaign, but holding back others
from even attempting to get a campaign 0" the ground
(Hart 2005).

In additionto punitive strategiegmplgerscontinue
to usesofterlesveltly coecive tacticssuchaspromises
of improvement(46%); bribesand speciafavors (22%);
the useof sociak\ents(16%);or the useof emplgeein-
volvementprogramg15%).!ese tacticchavecommonly
beenthe rewad for suppoting or cooperatingvith the

N €mplgercampaigrandin thepastheyhaebeeramong

the most e"ective emplger strategiegBronfenbenner
1994; Rundle 1998). But it ssems that in the current
climate suchpromiseplayalessentrarolebecauseasl
havefound in my research on globd outsourcing, employers
are willing and ableto risk beingmore ruthlessn their
treatmentof workersbecauséheyfacefewer regulatoy,
economicandsociatepecussionfr doingso(Luceand
Bronfenbenner 2007; ®nfenbenner 2000).

Employersalscengagen tacticdhatdirectlyinterfere
with theunion campaign.! emog common of thexeis
assiging the esablishment of an anti-union committee
(30% of the campaigns). At leest 10%* of employers
illegdly isue rules for union communications and dis
tribution of union materidsthat aredi” erent from rules
applied to other organizationsand activities while 11%
have individudswho pose as agents of the NLRB soread
misnformation among workers.

*OU JITYVEZTEBB NPTURPGY FN PFFA$N FAN QR S
tacticsNsuperisor one-on-onesit leastweekly police
walk-throughs, plant closing threats, promises, bribes,
or assistinghe anti-union committeeNae associated
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TABLE 4

Changes in frequency and intensity of employer tactics over time
Proportion of elections tactics employed in:
1986-87 1993-95 1998-99 1999-2003
Hired managementansultant 72% 82% 76% 75%
Employer use of theats, interrogation, surveillance
Held aptive audiene meetings 82% 93% 92% 89%
Aerage mmber of aptive audiene meetings 55 9.5 11.6 10.4
Mailed anti-union letirs 80% 78% 70% 70%
Rerage rumber of letérs 4.5 5.4 6.7 6.5
Used E-mailoenmunications 6% 7%
Distributed anti-union legets 70% 81% 75% 74%
Rerage rumber of ledets 6.0 10.8 133 16.2
Held supvisor oneon-ones 79% 82% 78% 77%
Used eldconic suveillance 13% 6% 1%
Used anti-union D\Avideos/Ingrnet 63% 54% 41%
Threats of plant closing 29% 50% 52% 57%
Atually closed plantfeer the eleton 2% 4% 1% 15%
Threatened b report workers o INS/ICE 1% 7% 7%
Retaliation and harassmert
Dischaged union ativists 30% 32% 26% 34%
Vigrkers not einstaed kefore eletion 18% 21% 23% 29%
Other hanssment and discipline of uniortiaists 9% 41%
Alteration in kenelts or vorking mnditions 27% 17% 22%
Promises, bribes, and improvements
Granted unscheduledises 30% 25% 20% 18%
Made msitive personnel changes 38% 34% 27%
Made pomises of immvement 56% 64% 48% 46%
Used bribs and spcial &vors 42% 34% 22%
Held ompary saial eents 4% 28% 21% 16%
Established empjee irvolvement pogram 7% 16% 17% 15%
Promoted pp-union adivists 17% 16% 11% 11%
Other tactics
Assised anti-union ommittee 42% 45% 31% 30%
Ran media ampaign 10% 9% 5% 12%
Intensity of employer campaign
Number of tatics used ¥ emplger 5.0 8.2 7.2 10.9
No tadics 0% 3% 3% 6%
More than 5 tatics 38% 78% 63% 82%
More than 10 tatics 0% 26% 20% 49%
SOURCE: Se Bonfenbrenner (1994pf the 1986-87 studyonfenbrenner (1997bpf the 1993-94 studwnd Binfenbrenner (2000) and
dBifenbrenner and litkey (2004) dr the 1998-99 study .
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with union win ratesseeralpercentaggoints (between
5to 7) lowerthanin campaigng/hee theyare not used.
Compaedto my previousstudiesthis gapbetweenthe
win ratesvhentacticsare utilizedandwhentheyare not
IBTFPMP TRDFIBRUINP FYRNSB BD WJD
BEJ FFCDF JTN PIUMLARZ FYQBICFE Z U F GDJU BURN
ployersare now sophisticatednoughn their opposition
strategiethattheycanoftendiscouraganion formation
ewenwithout havingto usethesemostaggessig tactics,
thusonly resoting to themfor campaigns whichthey
feel the union has a good chance of winning.

Changes in frequency and intensity
of employer tactics over time
Table4 presentsiataon the keytacticamostcommonly
usedby emplgersfrom our studiesconductedover the
last20-plusyearslese includedatafrom this studyas
well as1986-87(Bronfenbennerl993),1993-95(Bron-
fenbennerl996),and 1998-99(Bronfenbenner2000).
Althoughon thewholewe Pndthe samdist of tacticsNa
combinationof threats,nterrogation,promisessureil
lance andretaliationfor union activityNthat emploers
have used for the lag two decades, we bnd in the last
$veralyearghere hasheercetain shiftingof focus scale,
andintensityin emplger campaignsAlthoughthe use
of managementonsultantscaptie-audienceneetings,
andsupevisorone-on-onekasremainedairly constant,
more recentlywe hawe seeranincreasen more coecive
and retaliatoy tacticssuchasplant closingthreatsand
actualplant closingsdischargedarassmerand other
disciplinesuneillanceandalteratiorof benebtandcon
ditions.At the samdime emplgersare not botheringas
muchwith promise®f improvementsaswe seeagradual
deceasén tacticssuchasgrantingof unschedulethises,
postive personnd changes bribesand gecid favors social
eents, and empyee invlvement pograms.
BJUUIFNFQWP® U BOP UIREBHUXT J D
nearlydoubledby increasingrom 29% in 1986-87to
57%today)anddischargedorkersnot beingreinstated
befoe the election(whichgraduallyincreasedrom 18%
in 1986-87 to 29%), mog of theincreasein more coercive
tacticsoccured in the periodsinceour laststudy Dis-
chargedor union activity hawe increasedrom 26% to

34%, alterationsn benebt®r working conditionshawe
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increasedrom 17% to 22%, and otherharassmerand
discipline of union activisteifin 9% to 41942

In contrastthe declinefor the softertacticsbegan

in the late 1980sor early1990s continuingthroughthe

TOQSTFORTRE IFUBDUODMVYEBSBORGOH

unscheduledaisespromise®f improvement,andsocial
events dropped 10 to 2 percentage points, but some,
includingbribesandspeciafavors,decease@smuchas

20 pecentageoints. It seemshat mostemplgersfeel
lesseedto botherwith the carot andinsteadare going
straight for the stick.

Yettheemplgerbehaviodatatell astory thatismore
DPNQW B N @MJAGRBEN PFD PFBWBDUJD T
OVOEK mO E JEONHTMR BD P O TJQ BE BBSO
the data,namelythat threatsjnterrogation,suweillance,
harassmerandretaliationverethemostcommortactics
acpss all the campaignsveyed.

AsAdminidrativeLav Judge (ALJ) Paul Bogasdescribes
JAJEFDJBIHEB3BN HZC BOVGBDUMIFOH
patternsare not random.Rughy® anti-union campaign
begaraftermanagementasaletedto unionactivityand
in responsdpalledts managerandsupevisorsogether
for aspeciagatudaymeetingatwhichtheattendeesere
instructedon technique$or discerningvhowasaunion
suppoter®? .
to casuallyroachthe subjecbf unionizationwith their
emplyeesOinhopesthat the emplgeeswould recipo-
cateby divulgingtheir own sentiment§(Rughy 2002,3).
le resultsof these@on\ersatior@were recodedon a
chat detailingthe contact®kughy supevisoranadewith
emplyeesegading the union.

Rugly @lscengageih frequentanti-unionlobhbying
of individual emplyee®sometimeswo or more times
aday(Rughy 2002,4). 'le engineeringnanageof the
facility @awe daily anti-unionspeecheat the facility and
statedthat he wasafraid the Respondentvould close
Idown if the employees unionizedO (Rugby 2002, 4).

0 UFSNBB H BOTEV QWISTIR B $ G-NEXVIRTI B U
there couldbenegatie repecussions theydiscussetthe
Union amongthemsele(Rughy 2002,4).'e  consoli
dated complaintsissued againg Rugby included serious
labor law violationssuchas@erminatingtwo employees,
laying 0" 16 employees, and refusng to recal 15 of
the laid-0" employee®becausef union activityandto
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discouragéurtherunionactivity o"eringapromotionto
theleadingank-and-bPlenion activist(whichheturned
down),and@rohibitingemploeesromdiscussingnion
matters during company time, threatening employees
regading suchdiscussionsnaintaininga no-solicitation
policy and engagingn coecive interrogatio® (Rughy
(JAWMQJIBOUF B DEBUHISF OWPTA | F
emplger campaignijt is not surprisingthat the Seet
wolkerdosttheelectiord8to 31 on Novembei30, 2000,
just one month after they petitioned for the election.
le mostimportantpart of theRughy story isnotthe
most dramaticNthe dischargeand layo"sNbut rather
the full arc of the employe®plan, whichin factstated
not with the meetingwith the supevisors put asBogas
pointsout in his decisionwith its aggessige union-free
policy lis policy wasclearlyoutlinedin the emplgee
handbookandreadout loud to all nev emplgeesupon
hiring. It madet cleathatunionswouldnotbetolerated,
laying the groundwork for the aggressve and intense
€' ort that followed. But the modelthat Ruglky and so
many othersof thesecampaignadoptis onein which
the priority taskof frontline supevisorsis to asceain
through whateer meanspossiblehe leaningsof ewely
wolkerandthenusethemoreaggessigretaliatoy tactics
to sway those leaningviend unionization.

A case auch as Rugby reminds us of the great de-
pcienciesf the regulatoy regimeunderwhich private-
sectoworkersorganiein thiscountry. le  United See}
workersdid Plemultiple unfairlabor practicesit Rughy
for the dischargesnterrogation,no solicitationpolicy
thregts layo" s and denid of recdl. It took ayear to bnally
getaconsolidatedomplaintanotherearbefoethe ALJ
decisionandit wasnot until Januay 2003 (more than
two yearsafterthe electionhat the ALJdecisiorwash-
nallyenfoced.!le decisioris whatby NLRB standais
would be considexd Gaworabl©for the workersandthe
union. Rughy wasfound to hae violatedthe NLRA on

BNDVB SHFRQ OF® I EJTD | BESHERX B P-S
deedto o"er full reinstatemenand a backpay awad
totalingmorethan$217,00Q0 bedividedup amonghe
16 workerswho lost their jobs (one discharged@ndthe
restlaid 0" andnot recalled)ln addition,Rughby hadto
postanoticein all its facilitiesstatingit wouldceasand

desisfrom all suchviolationsfrom that point forwad 14
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Howe\er, in acasdike this,wheetwo yeardhadgoneby
befoethePnalNLRB decisionmostlaid-o" workershad
had to leave town to Pnd employment and weren®coming
back.Ultimately only oneof the 16 union activistsvas
reinstatedandtheunionwasunableto win aseconelee
UJPOWVMZ
to organie at Rughy, theydid win repesentationvith a
di"erentunion (NLRB Repots 2007),but 15 out of 16
workerswhohadbeenwrongully terminatedor leading
the brstorganizinge"ort at Rughy, andhadto move out
of town to even bnd anotherjob, newer obtainedunion
repesentation atugby.

le Rugby stoly compriseshe key element®f our
new survey bndings Employer campaignéawe become
more coecive, with an earlyemphasisn interrogation
andsuneillanceo identifysuppoters followedby threats
and harassment to try to dissuade workers from supporting
the unions moving then to rediaion agand employees
whocontinueto move forwaid with theunion campaign.
Employersmay still usepromiseswageincreasessocial
ewents,and other softertactics,but with much lessfre-
guency and not as the focus of their campaigns.

Unfair labor practice findings
Unionspledunfairlaborpracticechargesn 39% of the
sunvey sampleand 40% of the NLRB electionsample
UIKBDP O/MUEBEPNCJOUMOMEBBBE
P/S'0* SRWIUWPUF/ -3# 'PSUFTVI¥TB
total of 926total allegationsere bledin all ULP charges
combined, while for the full NLRB sample the tota
number of allegationgotaled1,387% le 39% ULP
rateis higherthan the 33% ratewe found in our 2000
studybutthatisnot surprisinggiventheincreasén more
egegiouemplger anti-unionbehavior(e.g.,discharges
andwage/beneleuts),which canresultin actualPnan
cial settlementsatherthan simplynoticepostings Still,
if we focuson the mostcommonand seriousemplger
anti-union tacticsNthreats, interrogation, suneillance,
harassmenglterationof wageshenebtand/orwoiking
conditions,assistancer dominationof the anti-union
committeeanddischargesr layo"s for union activityN
the sunveyresultsuggedhat unionspleULP charges
fewerthanhalftheelectionsvheeseriousaborlawviola
tions occur
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Total numb er and percent of
allegations !led in r eturned surveys and full election sample
Total Percent in Total Percent
allegations in allegations in allegations allegations
Allegations returned surveys returned surveys in sample in sample
Assistane or domination 12 1% 13 1%
Coercive staements and theats 173 19 248 18
Denial of acess 8 1 12 1
Destioying authorization ards 1 0 1 0
Discipline for union aiwity 66 7 95 7
Dischage for union ativity 161 17 265 19
Dispamagement 8 1 13 1
Weingatten rights 2 0 2 0
Harassment 41 4 57 4
Imposing oneous assignments 40 4 50 4
Interrogation 79 9 123 9
Lawsuits for union divity 0 0 1 0
Layo# for union ativity 11 1 23 2
Misrepresentation 1 0 1 0
Other rules 20 2 31 2
Polling emplgees 11 1 16 1
Promise of bnelts 35 4 58 4
Refusald hire 3 0 4 0
Retaliation for bard paticipation 21 2 30 2
Solicitation/distribution rules 44 5 66 5
Staements of futilit 23 2 34 2
Suweillane 57 6 920 6
Susgnsion for union awity 46 5 63 5
Violene 1 0 2 0
Wages or bnelts alered for union ativity 54 6 79 6
Withholding pomotions 2 0 2 0
Bribery 1 0 2 0
Impressions of sueillane 3 0 3 0
Refusald furnish information 1 0 1 0
Refusald reagnize (Not Gissel) 1 0 1 0
Sulzontracting unit work 0 0 1 0
Total allegations 926 100 1,387 100
SOURCE: Bonfenbrenner® analysis of NLRB ULP documéi®i89-2003 NLRB ¢ies sample

le reasonwolkersandunionsdonotuseheNLRB | demonstratedt, isaprocesfraughtwith delaysndrisks
process to file charges every time a serious violation UR I KPS XJWHYRNSFMZN JUFEB G RLBIFT
occursareinheentin theprocesgtself AstheRughycasel FN QMEF RO @ | R P FYRNSE B 68D B X HFS
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ther are just oneor two seriousllegationsgspeciallif
thoseallegationgvolve serious(a)lviolationgsuchas
threats sunveillancejnterrogation)but hawe no Pnancial
penaltiesthenthe risksandbenebtsf suchblingsmust
beweighedeachtime againsthe impacttheycouldhae
PQ@IFMFD'®FPY®B N @-MXF SO PUMFE
of the electionswith seriousanti-uniontacticsin units
wheke the electionwaswon. lat is mostlikely because
plingchargesanhold up the electionfor manymonths
JOPBZFBSSIPEShVTFPFQ@ IBBREBINPT
egegiousviolations(e.g.,seriousharassmenthreatsof
referrakto ICE, multiple discharge®r violence)unions
typicallywait until afterthe electionto blechargesAnd
if the electionis won, unionsoften Plechargesnly on
8(a)3violationghat cannotbenegotiatear settledwith
the emplger as paof the Prst contractquess.

Table5 EFTD8JIEPBBNSEYUFP®UB P U
allegation®ledin both the returnedsuveysandthe full
samplef 1,004elections® It presentawidespectum of
FNQV®FIBWJAPBAFI BT YRNSFMZO T J
betweenthe full sampleand the suvey data,thusrein
forcing the epesentatieness of the siely sample.

I emogt common dlegationsarecoercivesaements

sample, 18% of alegations Pled in the NLRB sample)
anddischargdsrunionactivity(17%of allegationsin the
suveysamplel19% of allegations the NLRB sample).
I ethreatsinclude threets of job loss, wage and benebt
cuts tranders referrasto | CE, violencegontractingut,

TFYMBES\B T TAING@AW | IEBOPES PFEWUBUFNFOU
P8 DUJIRORSP NNB MM F HEUWIN OEFHIBES

tion (9%), otherdisciplinay actions (7%), surveillance
(6%), wages or benebts alteed for union activity (6%),
Usolicitationdistributionrules(5%), suspensiofor union
activity(5%),harassmeif@%),imposingonepusasgn-
ments (4%), and the promise of benebts (4%).
Table 6presents the bnal disposition of the 2JioP
the full NLRB electionsamplé! 5XF O U ZQREY® G
ULPs were withdrawnbefoe merit determinationand
23% were found to hawe no merit. Fourteen percent
) Bvte settledn wholeor in pat befoe merit determina
tion in eitherformalor informal settlementdese pre-
complaintsettlemenageementsormallyincludesome
T ki ©f Posting listing 8(a)1violationsand oneor more
8(a)3violationsanda back-paywad (thoughtypically
without reinstatementBut that doesnot meantheyare
for minor violations.In most of theseageementghe

and threats (19% of the alegations Pled in the survey

postingsncludea recitationof the samecombinationof

TABLE 6

Disposition

Disposition of unfair lab or practice charges for full NLRB eledion sample

Percent of allegations in
NLRB eletion sample

Withdrew before merit deermination
No merit
Settlement in whole or in pe prior to merit deermination
Complaint issuel
\Whdrew prior ¢ hearing
8ttlement in whole or in pgprior b hearing decision
Al decision (loss)
Al decision (Upheld in whole or intpar
Bard Qder (Upheld in whole or in par
Bard (loss)
€denl @urt (loss)
€derl @urt Order (Upheld at in whole or in par

26%
23
14

SOURCE: Bonfenbrennet® analysis of NLRB ULP documéi®89-2003 NLRB ¢ies sample
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threatsjnterrogation dischargesuwneillanceandsolick
tation rules that make up mog of the complaints ! e
di" erenceis that theseemplgersdecidedo settlewith
the union rather than have the NLRB generd counsd
issueacomplaintandthesavoikersandtheirunionrep
resentatersdecidedo takethesettlementatherthanrisk
eithernot gettinga complaintor waitinga yearor more
for an ALJ decision.

Forty-bve percent of unfar labor practice charges
Hed in the full sampleesultedn eithera settlemenby
the empoyer or afavorable decison by the NLRB or the
courts®® In 14% of the cases the employer sttled before
a compliant was issued and in 37%, the NLRB isued a
complaint. Additionaly, another 18% of complants were
TRUE GREPF-U F - +BIIPO 0 (O-BOPN QRIOU BraHO
isued, ahighe percentage of employerssettleand ahigher
percentage of those sttlementsinvolve full back pay and
0" ers of reindatement as wel as pogdings because, as our
daa show, once a cae makes it pag a complant, only a
very andl percent lose Asareault, thereisagreat incentive
for the emplgerto settleat this stageHowe\er, ther is
FRV@ST FPJ I KPL.S-S A F UWRDRB B $B8-C
6 shows even though only 1% of ALJ decisons are log,
only 1% are enforced a the ALJlevd. ! e remander of
Hingsare gopeded to theNLRB or the courts often taking
asmuch astwo to three yearsto be reolved. In mog pre-
hearing ssttlements some but not al workers are 0" ered
reingaement, or workers are 0" ered some but not dl of
thar back-pay. | e workedternative is to wait the full
year or more for the ALJ decison, and asthese data show,
in mog casesto wait for the gpped to thefull NLRB.

Wefound severd casesin our samplewherethe ALJ
SEPNNFCEFE B (| JTRVICB3-BIOICH PEFS QW0 FD
casethe NLRB rewersedhedecisionle mostdranstic
of these was Abramson LLC, where the violations com-
mitted by the employer were 0 severe that they led
Adminigrative Law Judge Lawrence W. Cullen to decide
U BUB ( JIAVICBSBOICH PEFS T PWE GF JIVIE S8
active to when the union brg obtained mgority satus
through signed authorization cards He found there
were nalmark violations committed by [Abramson]
including threats of plant closure and job loss and
threats of lossof subgantia benebtsby the dimination

PGUBOIGPSBIPO GF-CHMT | PUAMT FYCFOTF N PCRZ BCE
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per diems on out of town assgnmentsOFurthermore,
these threats and actions emanated Grom the highest
level of management and resulted in asubgantia reduc-
tion in Union aupport as evidenced by the overwhdming
loss of support for the Union on electionday from the
peakof 54 cads Sgned in suppot of the UnionO(345
NLRB No.8, 23-24 2005)).

If thecompanyhadnot appealethe ALJdecisiorto

JTTMEIT PBEMGSBSHBROVIBED PNNFODFE

within 10 daysof Culler®decisionlnsteadhe workers
waitedthreemore yearsonly to hawe the NLRB overturn
the bargainingorderandinsteadrderaseconclection.
Part of thebasigor the NLRB&decisiorwashatin three
casewith @nore seriousind more pevasie unfair labor
practice§a bargainingorder wasnot issuedand tradk
tional remediesvere usedinstead!e NLRB reasoned
that Aoramso®conductwasnot badenoughto warrant
a bargainingrder if previouscasesvith worsebehavior
reliedontraditionalremedieandtherunningof asecond
election345NLRB N0.8,7 (2005)).le seconetlection
was lost.

MEF S5IFERIPOPOXI DD 6- 1T U TRWA BCE X1 D

to take to a higher leve ispartialy determined by the
type of alegation because, asshown in Table 7, certain
types of alegations are much more likely to be found
to have merit either angly or in combination with
other dlegations.

le joblossandwageandbenebthangallegations
hae the highestbarto overcomein the merit determi
naton process mog likey because they both require
individualworkersto comeforwad andtestifyandalso
becausthosevorkershaeto provetwo things.Frst, that
the emplgeris awae of their union activity andsecond,
that their union activityis the reasorfor the discipline,
layo", benebtcut, or changedvorking conditions.But
ewenif theymakeit pasthatphasethesecasetendto be
pushedowad non-pecedentakingsettlementsather
than ALJ or NLRB decisionsin pat becausevorkers
cannota"ord to waitthatlongfor reinstatemengndthe
back-payquickly losedts valueoncemoneyearnedon
otherjobsis deductedBut the decisionalsosuggeghat
the barto achieving full NLRB win keepdeingraised
higherand highereachyear and that the NLRB is in-
creasinglyikelyto dismisghe seriousllegationselating
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Allegations by disposition for full NLRB eledion sample
Pre-
merit
Pre-merit settle - ~
loss ment MERIT DEERMINEM Complain t issued
Total
with
% % charges
Settled % % Court settled
before, % ALJ Board order or
in Settled upheld upheld upheld upheld
whole, after in in in in in
% % or % whole % whole % whole % whole whole
Withdrew  No in Withdrew  or in ALJ orin  Board orin Court orin Total orin
Allegations before merit part after part Loss  part loss part loss part loss part
Coercive
statements
& theats 30% 17% 13% 1% 21% 1% 1% 2% 11% 0% 4% 50% 50%
Interrogation 26 11 14 3 29 1 0 3 7 0 5 45 55
Polling
employees 56 13 13 6 13 0 0 0 0 0 0 75 25
Promise
of benelts 25 18 18 4 27 0 2 2 4 0 0 49 51
Suweillane 25 20 16 2 17 0 0 3 8 1 7 52 48
Impressions
of suweillane 33 0 67 0 0 0 0 0 0 0 0 33 67
Other rules 13 13 20 3 10 0 0 13 13 0 13 43 57
Solicitation/
distribution rules 13 14 14 2 27 2 2 0 14 0 14 30 70
Staements
of futility 21 6 21 3 36 0 0 0 0 3 30 70
Brikery 50 0 50 0 0 0 0 0 0 0 50 50
Dispalagement 17 8 17 0 0 17 0 8 33 0 0 50 50
Harassment 23 30 23 2 11 0 0 2 9 0 0 57 43
Assistane or
domination 23 31 8 0 15 0 0 0 15 0 8 54 46
Dischage for
union agivity 27 36 10 2 14 0 1 3 7 0 0 68 32
Discipline for
union adivity 16 30 15 3 17 1 0 5 8 0 4 56 44
Susension for
union adivity 24 33 13 3 17 0 0 2 8 0 0 62 38
Layo# for
union adivity 30 26 9 0 13 0 0 9 13 0 0 65 35
Wages or
benelts alered 31 23 17 0 15 0 1 0 13 0 0 54 46
Imposing oneous
assignments 33 25 17 2 13 0 0 2 4 0 4 63 38
Retaliation
for board
participation 23 30 13 7 10 0 0 10 7 0 0 70 30
SOURCE: Bonfenbrennet® analysis of NLRB ULP documdi®89-2003 NLRB ¢ien sample
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to threatf job andbenebtutsor seriousnterrogation,
harassmengnd coecion, while sustaininghe accusa
tions alound more minor solicitationand distribution
rules, pomises, and less @& thieats.

The timing of employer
anti-union activity

Anotherindicationof the increasedhtensityof emplger
oppositionis the timing of whenULP chargesre Pled.
Asdescribeth Table8, 22%of all ULPswere bledbefoe
the electionpetition wasbled,and 16% were Pledmore
than 30 daysbefoe the petitionwasbled.lus, webnd

that nearlya quater of the discharg&LPs (24%) were
bledbefoethepetition,and16%were bledmorethan30
dayshefoe the petition. Smilarly, 19% of ULPsrelating
to threatswere bledbefoe the petition, including 14%
Hed morethan 30 daysbefore, while 24% of interrogation
ULPs,31% of theassistan@nddominationULPs,16%
of the surveillance ULPs 25% of the solicitation/digri-
bution rulesULPs and 17% of the alterationof wages
andbenebtJLPswerr bledmorethan30 daysefoethe
petition was bled for the election.

Recognizinghat the behaviordisted in the ULP
chargéhadto hawe occureddaysf not weeksefoe the

TABLE 8

Percent of allegations !led prior t o the petition b eing !led
Percent of allegations Percent of allegations
Percent of allegations lled b efore 30 days lled within 30 da ys
Allegations lled prior t o petition prior t o petition prior t o petition
Assistane or domination 31% 31% 0%
Coercive staements and theats 19 14 5
Denial of acess 25 25 0
Dischage for union ativity 24 16 8
Discipline for union aivity 25 18 7
Dispaagement 17 17 0
Harassment 26 16 10
Imposing oneous assignments 18 13 5
Interrogation 29 24 5
Layo# for union ativity 14 5 9
Misrepresentation 50 0 50
Other rules 45 41 4
Polling emplgees 13 13
Promise of bnelts 14 10 4
Refusald hire 25 0 25
Retaliation for bard paticipation 3 0 3
Solicitation/distribution rules 30 25 5
Staements of futilit 9 6 3
Suweillane 26 16 10
Susgnsion for union divity 24 17 7
Violene 50 50 0
Wages or bnelts alered for union dtvity 20 17 3
All allegations 23 16 6
SOURCE: Bonfenbrennet® analysis of NLRB ULP documdi®89-2003 NLRB ¢ien sample
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actualchargevasbled,thesedataconbPrmnot only that
a signipcanamountof emplger oppositionis in place
vely earlyin manyunion campaigngdyut that emplger
campaigningloesnot dependon an electionpetitionto
kick into e"ect.

Ultimately this bringsus backfrom the ULP data
to the employer behavior data. For it is important to
SRFNCFIEJ FSCFBROIFYUFRGN QY

oppositiondocumentedy union organiers,and those

violationsthey choseao blechargesn with the NLRB,
and then again, what, if anything, they gained from
Hling thosechargeg\en whenthey pre\ailed.Figure A
compares the mog serious illegd employer behavior
reportedon thesuney:interrogation threatsharassment
andotherdisciplinealterationtn waged)enebtgrcon
ditions for union activity, discharges for union activity;,

P assidance or domination of union, promises of benebts

and dl sriousdlegaions® Although asshown in Hgure A,

Survey responses, ULP allegdions, and UL settled or
upheld by elections in survey sample
1.00
90 H
80
.70 A
60
50
40
30 A
20
10
00 A
Wages or
benefits Assistance or | Promise of All
Interrogation [ Surveillance Threats Harassment altered Discharge | domination benefits Allegations
onsarvey 64 14 69 M 22 34 42 46 89
Mean elections
gr‘ezraet?g r'\eﬁlsetdone 10 07 A5 05 09 A7 02 05 30
—_— Mﬁan elelctions
aliogation upheid 06 03 07 02 04 06 01 03 13
or settled
SOURCE: Bronfenbrenner@survey of NLRBelections, 1999-2003; Bronfenbrenner@analysis of NLRB ULP documents, 1999-2003 NLRB election sample.
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Hrst contract rate

80%

70%

60% -

50% A

40% -

Frst contract rate

30% -

20% A

10% -

0% -
Within 1yr
of election

Within 2yrs
of election

SOURCE: Bonfenbrenne® suvey of NLRB eldons 1999-2003.

the emplger tacticsand the chargedledfollowed the
samepattern,unionsfailedto blechargesn more than
half of the electionsvhee theyrepoted that emplgers
committedserioudabor law violations.le allegations
were upheldor settledn wholeor in pat in fewer than
half the ULR that they Pled.

As these data have shown, the choice not to use the
NLRB proces is a rationd one Alresdy discouraged by
threats harassment, and retdiation in the organizing cam-
paign itsdf, workershave good reason to bdievethey are a
SIL AW FZ IBOFYQUMUWA HRO AFO 1A 2 BEP (VM

Evenif the union succeeds makingit throughthe
hoopsof bre that it takesto win the election Figure B
shavsthatit will be manyyearsefoe a union ewver ob-
tainsa collectie bargainingageementWithin oneyear
afterthe electiononly 48% of organied units hawe col
lective bargainingageementsBy two yearsit increases
UP BO®&UISABSP O0OMGUNPSIJIB
three years will 75% have obtained a brg agreement.
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More than 3 yrs
post election

Within 3yrs
of election

(W QIBNBOXPLF SBREU XKBNBOVPOUIT % JG
not yearsNtoschedulan electiontheyshouldnot hae
to wait years to get a prst contract.

Forallthee"ort theygothrough,weknow thatfewer
than60,000workersendup in aunit wheeanelections
won,andfewerthan40,000in aunit with aPrstcontract.
Worseyet, for manyit is a processhat cantakeaslong
asthreeto b\eyearof threatsharassmeniyterrogation,
suneillance, and, in some cases, job loss.

But it doesothaweto bethiswayWeknow fromthe
lasttwo decadesf United Sategpublic-sectoorganizing

FYQFSUFEDDFBESB M U FISNOFBELRINEI M BRJIIPF

helpusde\elopaframevork thatcanmakeit possibldor

private-sector workers in the U.S. to organize without

going through the tria by bre that they now endure.

Table 9 displayshe stak contrasbetweenemplgerbe

haviorunderthe NLRB and emplger behavioiin state
Oand local electionsand cad checkcetibcationsin the

QVCWIDURIDBIX:PS. JOOFTWRPSBJEB
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TABLE 9

Comparison of emplo yer opposition in public and priv ate-sedor campaigns
Percent of elections
NLRB 1999-2003 Public 1999-2003
Eletion ampaigns 100% 83%
Eldgon win ate 45% 84%
Card check @ampaigns 0% 17%
@rd check winate - 100%
No emplger @ampaign 4.0% 48%
Hired management ansultant 75% 23%
Employer use of theats, interrogation, and surveillance
Held aptive audiene meetings 89% 22%
Numbr of meetings 104 9.47
Mailed anti-union letirs 70% 21%
Numér of leters 6.54 2.64
Distributed anti-union legets 74% 22%
Numer of ledets 16.2 4.1
Held suprvisor oneon-ones 77% 26%
@e-on-ones at least @eky 66% 2%
Used themo interrogate workers 63% 20%
Used thero threaten workers 54% 15%
Used E-mailoenmunications 7% 14%
Attempted D inlltrate oganizing ommittee 28% 6%
Threatened cuts indnelts or vages 47% 14%
Used eldconic suveillane 11% 2%
Used anti-union D\Avideos/Ingrnet 41% 1%
Made plant closing teats 57% 3%
Atually closed plantfeer the eleion 15% 0%
Fear, mercion, and violence
Used gards put up secugtfencing or amemrs 14% 5%
Brought police inb the vorkplace 21% 6%
Retaliation and harassmert
Alteration in kenelts and verking mnditions 22% 3%
Dischaged union ativists 34% 3%
Other haassment and discipline of uniortiaists 41% 13%
Laid o# bagaining unit memers 5% 1%
Numbr laid o# 326 5
Contracted out bagaining unit vork 3% 5%
Numbr of jobsantracted out 34 1
cont. on page 24
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TABLE 9 (CONT.)

Comparison of emplo yer opposition in public and priv ate-secor campaigns
Percent of elections
NLRB 1999-2003 Public 1999-2003
Promises, bribes, and improvements
Established empjee irvolvement pogram 15% 9%
Made msitive personnel changes 27% 9%
Made pomises of immvement 48% 12%
Granted unscheduledises 18% 7%
Promoted pp-union adivists 1% 2%
Used bribs and sgcial &vors 23% 2%
Held ompary sial eents 16% 1%
Other tactics
Assised anti-union ommittee 30% 8%
Used mediaampaign 12% 7%
Involved @ommunity leaders/pliticians 6% 8%
Intensity of employer campaign
Number of tatics used p emplger 10.9 2.7
Emplger used no tdics 6% 53%
Emplger an a veak ampaign (1-4 tatics) 10% 25%
Emplger an a malerate @ampaign (5-9 tatics) 30% 14%
Emplger an an agressie ampaign (10 or mertadics) 54% 7%
SOURCE: Bonfenbrennei® analysis ofuiBlic $ctor Suvey data 1999-2003.

New JrseyCalifornia,lllinois,andWashington)Fve of
the states in our sampIeI‘EI\MYork, New ErseyCalifor
nia, lllinois, andWashingtonNhae both cad checkand
election céibcation of ballots.

In 48% of the public-sectocampaignghe emplger
did not campaign a alN no letters no leslRets no megtings
I eentire decison was left up to the workers and the
union. ! eremaining 52% of public employersdid use
some of the sametactics as private employers, but on an
entirdy di" erent scdle. ! reepercent discharged workers
for union activity or made unilaterd changesin wages
and benebts 22% hed captive audience meetings and
2% held supervisory one-on-ones a least weekly. Not
aurprisngly, both win ratesand bre contract rates con-
tinueto remain much higher in the public sector, averaging
84% overdl. But in the few casesswhere unionsare faced
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with moderate or aggressive employer oppostion, the
win rate plummets, uggegting that they areill-prepared
for thekind of oppositiorthat hasbecomeoutineunder
the NLRB.

Conclusion

BIFOFYBNJI@FEN CJOBIUFWBE B BBEI F

ULP dataconPrmwhatmanyU.S.wotkersalreadyknow:

OVMBWUMBBZTUEBLFIP MNDPAIOHT J TUEFO UM Z

thatamajorityof workersbeliee theywouldbebettero”

JGIABBVOJP@I FXBQMBREIISB CVU

theyalsdfeelthattheywouldbetakingagreatriskif they
wereto tryto organie(Hait 2005).!ley know intuitively
whatour datashavNthat the overwhelmingmajorityof
U.S.emplgersare willing to usea broadarsenabf legal
andillegaltacticsto interfere with the rightsof workers
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to organie, andthat theydo sowith nearimpunity. 'e
data she that:

t PEN QM®BINFB UAOVBER (B R B BISG

their facilities;

t 0 CFUJE PG\ QRS n8 XPI.FS GSVQPOBLAIZ
during NLRB cdibcation campaigns;

t UFRBUFBVIBHFFE FOFmMUT

t BUURNDUNMWIEBYB CDIPNNH U
t VTFWBIMMBODF

t P FGSJBOGEQ F G BESM

t PENQ@VFFRVFUIFIABLSF UTB U U

captie-audience meetings duringkaoours;

t IBEHVWISTF H V MBEWRZPLS D F

on-oneaboutthe union campaignwith a focuson
threatsof plant closingsywageand benebtuts,and
job loss; and

t . PFUBD VIF PCF PO PCF N FRUCHT WP JOFS
rogate and harass workers about their support for
theunion.

lis  combinationof threats,interrogation,surneillance,
and harassmerttasensued that there is no suchthing

asa democrati€3ecet balloOin the NLRB cetibcation
electiomprocesde progressiorof actionghe emplger
IBTUBLBBPO FU$SBIUFNQMP OPTFY BL
which way ewety worker plansto vote long befoe the
electiontakesplace.ln fact, asour datashav, many of
the emplger campaignsvere in full swingmore thana
month befoe the petitionwaseen bled.Althoughmost
of theseactionsareillegal the penaltiesie minimal,usu
ally apostingof a notice,at worstback-paymaybewith
interestandreinstatemerior abredworker),andare-mun
election Eventhe mostserioupenaltiesNeinstatement
G IS PLS- 16 J T THBN H BRERIDTHE RIFA
P G $FBDP NN FB FfE +B Ol FF O FEBWO
onlyto berewersedy thefull NLRB. ler eareno puni-

UFABNBPI®BJINDOBIVB DB A Y UEBO B

for repest 0" enders | emod sriouspendtyN abargaining
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orderNsimplygetsheunionto the brstcontraciprocess,
in which the anti-union campaigroften continuesun-
abated or en escalates.

Social scientiststudypatterns As a reseatherwho

IBDMPFFBXNJIJODFEI# PSHBOQBDFEHS

more than 20 years | bPnd the patterns of employer be-
havior appeardeeplycanved into our legalframevork
andemplymentpracticesley hawe becomesodeeply
engrainedhat we asa societyhawe begunto accepille-
galbehaviomasthe norm, andfor alongtime now many

Uhokkershawe becomeesignedo the factthat no branch

of governmentwasgoingto listento their pleaghat the
systenwasnot just broken,but that it wasoperatingn
direct violation of the law

In recentyearshowe\er, thele seem$o beagrowing
Qv?aenessf the failingsof the law In the threeyearsve
spendoingthewolrk to colleciandanalyezdataCongess
hasbegurconsiderindar-reachindegislatigreforms\We
belieethat our Pndingsanhelpinform thatdebateand
suppot policiesthat could makethe NLRA onceagain
a laborlaw regimeprivate-sectoworkerscanrely on to
FFBIJOUFFSSHUBSHBOJ]

le Pbrstreformis the passagef the EmployeeFee
ChoiceAct (EFCA). EFCA would provide a meango
streamlinghe burdensomendterrifyingobstacleourse
thatthe organizingndbrstcontraciprocesfiasbecome,
whilealsoo"ering more substanti@penaltiegor themost
egegiousmplger violationsUnder EFCA,the NLRB
wouldberequiedto automaticallgetify theunionif the
majority of the emplgreesn a unit signedauthorization

Watigdesignatintheunionastheirbargainingepesenta
tive.It wouldalscestablislaproces$or atleasB80 dayf
mediationandthen arbitrationif oneof the patiesfeels
thatcontinuedbargainingsfutile afteratleas©0 day=of
trying to each an agement.

EFCAwould alsocreatestrongerpenaltiesor labor
law violations during organizing and brg contract
campaigns ! eseinclude making it a priority for the
NLRB to seek federd court injunctionsfor discharges,

Pdiscrimination, threasts and other interference with
T wddkers rights during organizing and brst contract

campaigns It adso triplesback-pay awardsand provides

Mfdr kil bnes of up to $20,000 per violation for willful

or repeat violations.
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But EFCA isjud abrd gep in putting in place a
labor policy that reestablishesorker©rights to orga
nize. We had alabor law on our books for the lagt 20
yearsthat U.S. employers have violated with impunity.
And the same employers who are violating the NLRA
are often in violation of hedth and safety, wage and
hour, civil rights,and otheremplymentand laborlaw
stan@rds. EFCA isadart to giving workers back ther
rights and protections under our labor and employ-
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ment laws, but it will be up to Congress, policy groups,
sholars, unions, concerned citizens, workers, and, yes,
employers, to make sure that our regulatory agencies
and the laws they enforce are once again living up to
their legidative and higorical mission to protect the
SHUPG6 4 XPIFRS 0 VSIPVO¥ IBOCPUB PE B
system where the only unionized workplaces are where
workersare tough, brave, and lucky enough to make it
through the campaign.
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Appendix: source and methodology overview

le priorreseahthatinformsandshapethisrepot in-
cludedour in-depthnationalstudiesof NLRB cetibca
tion electionsn 1986-87,1994,1993-95,1998-99,and
reseanh on electionsgcad checksand voluntar recog
nitionsin stateandlocalunitsin the public sectoiin a
nationalsampleoveringall statesn 1991-92(sedodow).
$PNCOE UJIr'$FHBP NBFIVQUFPROMAU BOBIU J
dataon legalandillegalemplger behavioduringunion
election campaigns over time, controlling for eection
environment,companycharacteristicaniontacticsand
CBSHBVOEBNPHSBQFNBINJOUP IF L
UFWRTONF~3#JCG OBCMASS BPKBJIU FF
rightsto organie andin restrainingllegalemplgerand
unionbehavioduringtheorganizingrocessnyresearh
foundthatemplgeroppositiorhasreducedheability of
wolkersto organie underthe NLRB. For comparatie
purposekalsoconducteaimilarreseahlookingat state
and local elections in the public sector
I isreport isthe product of my mog recent sudy;,
X1JOIFRPWOP UIN Q E R ZHB S MIRBOEYBE
onit by doingafull Freedonof InformationAct Request
"0* @GN UF/ -3# &S BWMORE NMOPS B
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documents relating to the dections in our sample. In
combination these data allow usto provide an in-depth
FYBNJOB®IBEBFSEY URG N QMP QRQ
dtion to worker €' orts to organize under the NLRB,
and the functioning of the unfair labor practice charge
process in deding with tha behavior. | conclude that

P o Vhe intendty and changing character of employer

behavior, aswel asthe fundamentd RBawsin the NLRB
process, have left us with a sysem where workers who
XBOUUWP PSBO] F IBOCPURYFIIIF U BUSH UX U PVUGES

) threats, harassment, and/or retribution.
JS For the 1986-87 data and analysisseeBronfen

brenner(1994;19974). For 1993-95 sedBronfenbenner
(1997b),andfor 1994, seeBronfenbennerand uravich
(1998). For dataand analysi®f 1998-99,seeBronfen

brenner(2000)and BronfenbennerandHickey(2004).
For the public-sector gudy of 1991-92 data, see Juravich

and Bronfenbrenner (1998) and Bronfenbrenner and

Juravich1995. For the purpose®f this paperl will be
focusingon datafrom the 1993-95studyratherthanthe
1994 studybecaustheyoverlap andthe 1993-95study
was mog compehensie.
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Endnotes
1.

EPI BRIEFING PAPER #235

SeeBronfenbrenner (1994) for the 1986-87 udy, Bronfenbrenner
(1997b) for the 1993-94 gudy, and Bronfenbrenner (2000) and
Bronfenbrenner and Hickey (2004) for the 1998-99 study.

0 5% FOPNEB.CHS BIFT $ FOPMEBFE $ PN QBROUBE/ RUDFFG
) FBSCH h F&EVHROT$ IN(BY BEE#$58 ( . $"
$" 0 DTS

AFR | DB QFEQFCCHEFUBJIMT

I eother partsof the sudy look at organizing under the Rail-
way Labor Act (RLA), private-sector dections, voluntary recog-
nitions, and card check campaignsthat occur outsdethe NLRB
process, and state and loca dections and card check certibca
WUPOT O U F QUMD TIPS GBS TRO TWBFT . JOOFTPUB *NACPIT
Florida, Washington, Cdifornia, New Jersey, and New York.
I e RLA and non-board data anaysis will be completed later
this year, while the data analyss for the public sector has been
completed and we will include some of those bPndings in this
paper for comparative purposss.

See Bronfenbrenner (2005) a http://worksbepresscom/kate bron-
fenbenner/14for summay statisticoon the populationand a
completediscussioron how the datafor the populationwere
compiledWe chosel 999-20030 includesomeyearsdefoethe
economidownturnandto allow atleasthreeyeardor thepaties
involvedin all electionsn the samplgo proces®lectionobjee
tionsandattemptto bargaira PrstcontractWelimit thesample
to unitswith 50 or more eligiblevoterssothere wouldbeenough
EBUBOBNZEVIMMVING & S JBXEBBTY BN J G
A questiormight beraisedasto whetherthat wouldimpacton
therepesentatenessf the ULP datafor the overallpopulation.
8 FEJEY BNUIBM B UJE PHKDQT BB O®V N (PR
ULPs,anddid not Pndanyconsistenpatternbetweenthe siz of
the unit and the number or nag¢uwf the ULB bled.

le only unionsunderepesentedn the returnedsurveyswere
independentunions, in paticular local independentunions
(23% returnratefor localindependents33% for nationaland
statdndependentslis wasbecausdor quiteafew of thelocal
independentsheonlylistingwe hadfromtheNLRB wassimply
OLINDOsowe hadno contaciinformation.Evenfor thosewith

contactinformation,manyof the smallindependents/ent out
PEYJT WBREAMDHIUFHV FDRIOBIF$BOMJITR S
persorto contactWe do beliee, howe\er, that for the national
independenthatwedid getarepesentatesamplesincesucha
high percentagall comeout of the sameccupationandcluster
of unions,andwe were ableto getreturnedsuveysrom arepe-

sentatie crosssectiorof the majornationalindependentinions
operatingluringthat period,includingthe nurseunions,United
ElectricaWorkers(UE), andthe varioussecurityguad unions,
THFSB®IJDB MIBURHEB PIUIESSJUORF S PR
our study

Althoughwe did not receie all the documentdor ewlry case,
we did getcompletedocumentgor 69% of the casewith ULPs
in our full sample and 74% of the returned surveys For the
remaining29% of the total sampleand 24% of the suveycases

(93]

XIJW-ITXIFUIBEVMMIBNMPRPVMESN BAWW Z

CFHEFPBBRZUIF-3# CFDBWVPFRU | BIDIF B 8BE
goneby, wereceiedatleastachargesheetindaletterdescribing
the dispositiorof the caseor aletterdescribinghe chargeand

EJTQPPOUBBOE FQBEFSHIB TR FWEZ BN Q
andtwo additionalcases thefull samplevheethe NLRB was

M F
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ofi.

E 12.

unableto Pndanyrecod of the caseFor the 21% of thosecases
wheethe NLRB wasonly ableto sendusachargesheebecause
theotherrecodsweredestoyed,wethenusedhe CA numberto
conductan OWhfair LaborPractice(ComplaintCase)Advanced
SeachOon the http:/mynirb.nirb.gor Web site hostedby the
NLRB to bPndout the dispositiorfor the caselis left usonly
with at most22% of the suveycaseand22%in thetotal ULP
samplahat we were missingJLP data,andof thosel1% of the
sunveycaseand14% of thefull ULP sampleasebadbeencon
bPrmedby the NLRB asULPs,but theyrepotedto usall recods
had been destred.

In additionto repoting out the Pndingsrom thesedatain this
repot, summay datafrom thesedocument$ia\e beenenteed
into a seachabledatabaséhat will be madeawailableto other
scholarandreseahersmakingthistheprste\erdatasedf ULPs
occurringduring NLRB campaignshat is basecn a national
random sample.

. ZFTUJNGBUBEETV N CREPLSF 8B HBQIWYIOWC MID

sectoandnon-boad campaignsameromthedatawe collected
to createour population for thepublic-sector and non-board survey
sampleFor the public-sectosuveywe collecteccompletedata
from acrosssection of bvegaes(later adding datafrom two other
states)l usedthe datafrom the b\e stateshat are repesentatier
of the typesof public-sectoelectiondrom acossthe country
and the rangeof electionactivity to estimatethat the number
of new workersorganied averageg00,000a year Smilarly; |

J O Husedthe numberscomingin to us from the non-boad suvey

in our sampleo comeup with anestimatef 250,000-300,000.
/.# FMF DOMWCEBIBHE KO BOE QFS
year lus the total numberof workersorganied shouldrange
CFBKO
are consistent with thosspoted ty the federations.

Justasthisrepot wentto pressthe BNA releaseis 2008elee
tion updatelt shavedthatthetotal numberof NLRB elections
increasedrom 1,510to 1,579,andthe win rateincreasedrom
61% to 67%. Howe\er, the total numberorganied underthe
NLRB remainedjuitesmallat 70,511.lis repesentéesghan
20%of theestimated00,000workerswhoorganie eacthyearin
the priate sector

le actuabercentagefemplgerswhoissuedolicitation/distri
bution rulesis likely muchhigherthan 10% becausese did not
include a quegtion about olicitation/digtribution under the
employer behaviosectiorof the suwvey but 10% of therespon
dentsrepoted on their suveysthat they had bPledunfair labor
practicehargeregadingsolicitation/distributiomulesthatwere
settled or upheldythe NLRB.

Althoughthe datador®shav up in the table,we alsofoundan
increasén interrogation threatsof benebtuts,harassmenand
more onerous assgnments overtime, etc. We did not include
gecibcquestionsn the suveys but we did hawe a columnfor
otherandfor commentson why the union lost the electionin
eachof the four suwveys.In addition,we had copiesof primaly
emplgrercampaigmocumentsynfairlaborpracticelocuments,

B OWEIEF U BDBMYEN N BGRUBF " - $5SBEHPF® BSJIBU
TUVEZOGFOOSS BOWEI&E 45SBEF

GRISF
DebcitReviev Commissionfor the 1998-99study (Bronfen
brenner2000). In combination thesedatasuggesa dramatic
increase in interrogation, threats discipline, harassment, and
dteration of benebts and iag conditions.
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13. 3VHAC BOVG B DBXO/BABOH +%FDJ T IBP\GWP H YV,
August30, 2002,18-CA-15-80218-CA-16154,18-CA16475;
18-CA16008: 3.

Sttlement Correspondence Lettersdated January 22, 2003, Rugby
. BOVGBDU$SJOHFBM

14.

15. le numberof allegationkledperelectiorfor thesuveysample
rangedrom 1 to 27 with ameanof 3.97 andamedianof three,
while the numberof allegationper electionfor the full NLRB
electionsampleangedrom 1 to 52 with ameanof 4.49anda
mediarof threelir ty peccentof all electionsn boththesuwey
sampleandthe full NLRB electionsampléhadonly oneallega
tion Pled,and9% of the electionsn the suveysampleand7%
of the full NLRB electionsamplehad 10 or more ULP allega
tions.Howe\er, two seriouslischargallegationsanleadto an
electiorbeingoverturned,while 10 vaguehreatsvouldeasilybe
dismissedus, it is contentratherthan numberof allegations
that matters the most.

16. lese percentagear not pecentof electiondut pecentof the
1,387allegationkledthatwe havedocumentedecodsfor in the
1,004electionsn our total sampleandthe 926 allegation®led
that we hawe documentedecodsfor in our suveysamplele
handful of dlegationsthat appeer to berdating to acontract rather
than electioncampaigrare tied to organizingcampaignshat
occured in units whee emplgershad withdrawnrecognition
in previouslyorganizd units, and unionswete litigating those
casewhilesimultaneouslyunningnew organizingampaigns
thesamaunits.lis tabledoesot includecasesher we know
ULPswere bledbut do not know thespeciboatueof theallega
tions because thecods vere destyed.

17. Wealsoranthe samedatafor the suveysampleandcompaed
it againsthe dispositiomumberdor the NLRB electiorsample

and found them to be consistenbasresty categor

. *5 STED FS+P O 1BM F3VIPO IPVWADJE 6 - 1 EBB ®SB
dmilartimeperiodfor hisstudyon ULP chargeBom1999-2004.
6TIJOHE"S4EBUBNBEB*" FRVRRUTF-3#BO
receieddataconPrmindJLPsfor 20% out of morethan22,000
ULPs(2008).!le di"erences not surprisingyiventhat we had
arandomsampleof 1,004 electionsatherthan hismuchlarger
TUVEQXFI|B E VMG P S NJBRUDIP X\ ERFV 'S * "
request®n emplger name,addessgcetibcationdate,election
date,numberof eligiblevoters,and electionoutcomeIn addi
U J PX6GB NKMEE O P VHINURFP F QX'® *" & R V RJTRUIR
F$HIBPOEIFRG PX\NWVQO*" FRV BB WIIBFHJ
BOE3# ) FBERMEBSP TIN QPBCPY F T Q POBIL
fromtheNLRB was 98% from our sample, thus suggesting that
our numbersmore accuratelgaptue current ULP rates.Sill,
despitethe di"erencein percentagesur overallPndingsabout
theadersempactthatULPshaeontheelectiorprocesseveto
complement rather than contradict each Othek.

18.

D

19. | etem @ reaindudesal dectionsin which the employer
madethreats of plant closng, benebt cuts, and threatsto report
workersto INSICE. It ds0 includes employer threats of Hings
for bankruptcy and threats made in supervisor one-on-ones
@ssistan@r Ominatioincludedcases whichemplyers
assged with the anti-union committee or used an NLRB-like
front group.
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